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UNITED STATES DISTRICT COURT 

FOR THE DIST~CT OF PUERTO RICO 

·UNITED STATES OF AMERICA, 

Plaintif:t, 

v. 

PROTECCION. TECNICA ECOLOGtCA, INC ~ , 
COMPANIA GANADERA DEL SUR, INC. 

and 

) 
) 
) 
) 
) 
) 
) 
) 
) 

1o /3'0/}3 

DRAJ'T~ 

civi1 Action No. 

A'l'TOPZY CLXIDIT 

PRIVXLBGZD 
) &TTORNBY WORK ~RODUCT 

Defendants. ) 
) .OT UPJlOVBD BY D.PT. 

01' JUSTICE 

Amended Consent Decree 

WHEREAS. plaintiff, the United States of America, on behalf 

of the Adm~nistrator of the United States Environmental 
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Protec tion Agency ("EPA"), filed a complaint in or about October , 

1986 in this action againat, inter .A.l.iA, Proteccion Tecnica 

Ecologica Inc. ("Proteco") and Compania Ganadara Del Sur, :rnc. 

("Ganadera" ) (hereinafter collectively referred to as the 

"Defendants") alleging violations of the Resource Conservation 

and Recovery Act ("RCRA"), 42 u.s .c. S /////, et seq. and 

applicable regulations, with respect to a facility located at 

/Ill· 

WHEREAS, purauant to the authority or Sections 3008(a) and 

(g) of RCRA, 42 o.s.c. S{ 6928(a) and (9), the Complaint sought 

injunctive relief and the imposition of civil penalties for 

violations of RCRA; 
, 

WHEREAS, the United States and defendants resolved the law 

suit and entered into a Consent Decree ("Decree") that was 



entered by the court in october,· 1987, and which provided, inter 

alia. that 4e~endants would pay to the United states //// in 

civil penalties, plus interaat, over a five year period,. and also 

per~orm certain injunctive relie~; 

WHEREAS, in or about February, 1991," the United States filad 

a Motion to Enrorce Decree and to Amend and Supplement the 

Complaint alleging that defendants violated certain provi~iona of 

the Decree, and provisions of RCRA and the regulations 

promulgated thereunder •ubsequent to the lodging ·of the Consent . 

Decree; 

WHEREAS, i~ or about March, 1993 the United States and 

Proteco entered into an Agreed Order for One Year Stay ot Penalty 

Payments in which the parties aqreed that the penalty payments 

which Proteco was required to aaxe under the Decree .be stayed for 

one year and the monie• that Proteco would have paid into the 

penalty escrow account established by Order of this Court duri.ng 

that year were to be devoted to closure of the Facility's drum . 

storage unit, subject to ·the conditions set forth in the Agreed 

Order; 

WHEREAS, Proteco is a corporation vhicb does business in 

Puerto Rico and which at all relevant times operated, and 

continues to operate, a racility located at Penuel~s, Puerto 

Rico; 

WHEREAS, Ganadera is a corporation which doea business in 

Puerto Rico and which at all relevant times owned, and continues 
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to won, the ~acility located at . ~enuelas, Puerto Rico which is 

operated by Proteco; 

WHEREAS, plaint!~~' the United States of America, and 

Defendants agree that settlement of this aatter in accordance 

with this Amended ~onsent Decree is in the best interest o~ tbe 

parties and the public and that the entry o~ this· Allended Consent 

Decree without further litigation is the most appropriate means 

of resolvin.q thia action; 

NOW, ~PORE, without any adjudication of any issue of 

fact and upon consent and agreement ot the parties to this 

Amended Consent Decree, 

IT IS HEREBY ORDERED, · AOJUDGED AND DECREED as follows: 

I.. JQRISDICTION 

1. This Court has juris~iction over the parties and 

the subject matter herein pursuant to Section 3008 of the Act, 42 

u.s.c. S 6928. Venue is proper in this district under Section 

3008 of the Act. Defendants waive any and all objections it may 

have to the Court'• jurisdiction, and, ~or purposes ot this 

Amended Consent Decree, agree to submit to the Court's 

jurisdiction. Notice o~ the oo~encement of this action has been 

given to the Puerto Rico Environmental Quality Board. 

II. PABTIES BOQNP AND NQTIFICATION 

2. The provisions ot .this Amended Consent Decree sha11 

apply to and be bindinq upon the United States and each 

Defendant, their o~ticera, directors, agents, servants, 

employees, predecessor• in interest,. successor a in interest, and 
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assigns, and upon al~ persons, 'firms, subsidiaries, divisions, or 

corporations acting under or for it. 

3. The imderaigned representative of each Defendant 

certifies that he or abe is fully authorized to enter into thiQ 

Amended Consent Decree and to execute and to legally bind the 

Defendant they represent to thia Amended consent Decree . Each 

Defendant shall provide a copy ot this Amended consent Decree to 

each of its officers and directors, and to each agent, servant, 

employee, assiqnee, or contractor responsible for performance ot 

the obligations under this Amended Consent Decree. 

4. In the event that either Defendant .sells, 

transfers, or assiqns any interest in its business subject to 

this Amended Consent Decree, such Defendant shall advise the 

purchaser(s), transferee(s), or assignee(s) prior to such 

transaction, in writing, of the existe.nce of this Amended Consent 

Decree and simultaneously provide a copy of the Amended Consent 

Decree to it. Thirty days prior to the completion of the 

tr~saction, such Defendant shall provide in writing to EPA 

Region II, at the address provided in Section Ill hereof, the 

date of the transaction and the name(s) and address(es) of such 

purchaser(s), transferee(&), or asslgnee(s). : Written notice 

shall simultaneously be qiven to the other Defendant. This 

provision does not relieve Defendants of their obligation to 

comply with the notice requirements found at 40 C.F.R. s 270.72. 

s. In the event that defendant Ganadera sells or 

otherwise transfers the real property on which the facility is 
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located to Proteco, the liability of Defendant Ganadera incurred 

under the teras of this Revised Amended Consent Decree shall be 

transferred and imputed to Proteco upon the transfer of ownership 

of the ~acili ty or any part of it, and the doouments 

aemorializing the aale or tranater of the facility ahal1 

expressly state that Proteco shall aaaume without any limitation, 

any and all liability that aay have incurred by Ganadera under 

the terms of this AJiended Consent Decree. The documents 

memorializing the aale or transfer of the facility ahall 

incorporate the access provisions of this Amended Consent Decree 

set forth in Section // .such that the new 1andowner shall comply 

with this access provision. Ganadera shall remain fully liable 

under this decree if it does not sell or otherwise transfer the 

property that is the aubject matter of this Amended Consent 

Decree • . 

III . . DEFINITIONS 

6. Unless otberwise ptated in this Consent Qecree. the 

terms used in tbis Amended Consent Decree tbat are defined in 

RCBA. 42 u.s.c. ·section 6901 et teg •• and the regulations 

promulgated thereunder, at 40 C.P.R. Parts 260 through 271, shall 

have the aeanings set forth therein. 

7. In addition, whenever the terms liated below are 

used in this Amended Consent Decree, the following ~efinitions 

ahall apply . 

a. "Facility" or "Proteco facility" ahall •ean 

the facility, . as that term is defined at 40 C.F.R. 260.10 
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. 
operated by Proteco and owned by Ganadera and located at Carr, 

512, Km 3, Hm.4, Penuelas, Puerto Rico. 

b. •EPA" shall aaan the United Statea 

Environmental Protection Agency; 

c. •closure Plan• shall mean the final and 

approv~d closure plan submitted by Proteco to EPA. 

d. Unless otherw~se indicated, the term "day" or 

"days" as use~ herein shall •ean a calendar day or days. 

References to •working days" shall mean days of the week other 

than Saturdays, sundays, holidays, and days containing half-

holidays. 

e. •united States" shall mean the United States of 

America, including ita agencies (including but not limited to 

EPA}, departments, and instrumentalities . 

IY. CQMPLIAHCE 

8. Defendants shall comply with the requirements of 

the Act, and the regulations promulgated thereunder with respect 

to the treatment, transport, storage and disposal of hazardous 

waste at its facility, including all applicable closure and post 

closure requireaents. 

9. Defendants shall make diligent and best efforts to 

secure from the Puerto Rico Enviro~erital Quality Board and/or 

EPA any permits which are required to comply with this Amended 

Consent Decree, .and to ensure closure of the facility pursuant to 

RCRA . Closure includes post closure care, if necessary . such 

permits may be required under RCRA, the Clean Air Act, 42 u.s.c. 

- 6 -



1 23 ;; 8 /L 

s 7401, ~ ~, aa amended or ~y other federal or local statutes 

or requlationa. 

cP ~ -~~'lf 10. Proteco shall close all hazardous waste u .nita at 
;::.~ ita facility ·wa4er ~be oversight of JIPA and pursuant to closure 

~a.-plans which are approved by EPA. The units requiring closure ~ u'·"' ..r'- c.S include: CLD'I' &DD L%8T o~ DCII UJn'l'. These unitil shall be (JJr ~... ,, 
"(. ... 

Q.c. 

vi" 
drUm atoraqe area (unit 4) and 

lagoon shall be the rirat units to be closed. 

11. Phase 1 of closure. · Phase 1 o~ closure is 

compriaed of the drum removal. Proteco initiated the drum 

removal on or about on February 1, 1993 and shall continue the 

drum removal in accordance with the drum removal plan approved by 
EPA on IIIII/ and the schedule aet therein. The drum removal 
shall ~ completed by Feb. 1, 1994. In the case or delays due to 
an unforeseen circumstance which are not attributable to Proteco 
or its agents (includinq its contractors and subcontractors), the 

d.rwl removal may be completed by such other date approved by EPA . 
Proteco shall tund this drum removal according to the terms ot 
the Agreed Order for One Year Stay or Penalty Payments ("Agreed 
Order") which was entered by the court on IIIII//. As is 
provided in the Agreed Order, Proteco shall ·be required to spend 
or escrow at least $40,000 per •ohth _for the ~ removal until 
the drum removal. 1• completed. Proteco ahall document the 
amounts escrowed and the expenditures for the drum removal and 
submit such doouaentation to EPA purauant to Section VJof this 
Decree . 
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12 . Phaaea 2 and 3 df closure 

a. PUndinq tor Phaaaa 2 and 3 of closure. 

Starting February 1, 1994, Proteco ahal~ depoait $40,000 a aonth 

into Proteco'a cloaure trust tund until the fund contains the 

eatimated cost o~ closure ot the hazardoua waate unite at the 

faci~ity that will be · closed in Phaaes 2 and 3 takinq into 

account completed 

required under 40 

phases of closure ~d inflation adjustments 
f~ """- c.,-~ c. .(:. <' ;J ~ {. Pf ~J 

C.F . R. S 265.;1-42. ~e •oniea in the closure 

trust tund aay be used for closure of Pbaaea 2 and 3. Proteco 

ahall document the deposita of funds into the closure trust fund 

and the expenditures of the funds from the cloaure trust fund and 

submit aucb documentation to EPA pursuant to Section ~f this 

" Decree . 

b. Phaae 2 of Closure: Phaae 2 of closure 

oonsiata o~ cloainq unita 7, 9, 4 and 15 (oil lagoo~, 

neutralization impoundment, 8oil at drwa atoraqe area and lindane 

tank). Upon EPA's approval of the ~loaure plan for the units 

described in this aubparaqraph, Proteco shall initiate and 

complete Phaae 2 of closure, purauant to the closure plan 
~ approved by EPA and i:n acee:rdanc• with the dates aet fon:b th the 

achedulea contained in the approved closure plan. Proteco ahall 

initiate and complete cl~aure of the o~_l lagoon first, provided 
that the work on the oil laqoon c~n be accoapliahed without 

unreasonably delayinq closure of the other unita that ahall be 

closed in Phaae 2. Pursuant to paraqraph //Jot this Decree and 

J;)... 
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40 C.P.R. S 265.143. the •onies . in Proteco's closure trust fund 

•ay be used tor Phase 2 of closure. 

c. Phase 3 of closure. Phase 3 shall consist of 

the capping of unite 1, 2, 3, 5, 9, 10, 11, 12, 13, .16, and 17. 

Units 7 and 15 shall also be included in this phase of closure 

unless ~eae uuits are oloae4 without waste re-iuiDC) i11 place in 
aacb of tbesa UDits. Upon EPA's approval ot the closure plan for 
the units described in this subparagraph, Proteco shall initiate 
and complete Phase 3 of closure, pursuant to a closure plan 
approved by EPA and in accordance with the dates x aqutred by the 
schedules contained in the approved closure plan. Pursuant to 

,~ ... 
paragraph // of this Decree and 40 C.P.R. 265.143. the monies in 
the closure trust fund may be used tor Phase 3 of closure. 

13. Proteco shall not receive, treat, store, dispose 
or otherwise manage hazardous waste at the Proteco facility , 
except as may be required by a closure plan approved by EPA. 

14 . Proteco ahall insure proper runon and runoff 
controls and any required maintenance at ita facility, including 
but not limited to •aintaining the drum storage are~a• required 
by 40 C.P.R Par~ 265/Ufttil Proteco completes U&e ~1am 18moVal · 
[{ae appxo~ed by ZP~.]l 

15. It any unit is closed leaviDg waste r ... i~ing in 
place iD tbe unit, Proteco shall sUbmit a post-closure permit 
application and perform post-closure care activities, as required 
by RCRA . The post-closure permit application •ust be submitted 
within ninety days of completing closure of any unit subject to 
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<:.) 
post-closur~ ea.re.( Wbi~h haa ~eaR ( [cle~Hminecl to have been1) 
clcu•ecl wi~h waa4se :rsn irdug hi place ill ~ate uait 

16. Groundwater •onitoring and post closure: 

a. co-enoing on Feb.- 1, 1998 or on such other 
date as approved by EPA, Pro~eco shall place monthly deposita 

into the post-closure trust ~und. Por the ~irst five consecutive 
months these deposits shall be in the amount o~ $40,000, for the 
next ~ee consecuti~e • .onths these deposits shall be in the 
amount of $30, ooo, and beginning i~ the ninth month these monthly 
deposita shall be in the amount of $20,000. The monthly payaents 
of $20,000 per month shall continue until such fund meets the · 
estimated cost of post-closure, adjusted pursuant to 40 C.P. R. S 
265 . 144, including groundwater monitoring if necessary. 

b. In accordanc~ with Section //~f this Amended 
consent Decree, Proteco shall submit quarterly documentation of 
ita post-closure activities, including groundwater monitoring, 
and documentation describing use of the money withd.rawn from the 
post-clpsure fund pursuant to 40 c.F.R. S 265 . 145. 

17. Proteco ahall operate ita solid waste business in 
a manner that will not impede, or add further costs to, closure 
of its former hazardous waste units, and shall not dispose of 

solid waste in these foraer hazardous waste units. 

18. Proteco shall, on an ongoing basis, aake full 
disclosure of its financial status to EPA. Proteco shall submit 
to EPA quarterly reports describing its financial condition which 
shall include a separate statement of each of the following: the 

l.o 



6 - 30-93 9:33AM 

facility'• revenues, qperating ·axpenaes, net and qross profits, 

and any other financial information ~easonably requested by the 

United States. Proteoo shall alao submit to EPA ita audited 

1 23 ; ~ 12/2 

annual reports and annual oopiea of ita Commonwealt~ ' tax returna. 

All such docuaenta ahall be submitted in the English language. 

These reports . shall be au.bai ttec:S in accordance with Section )I'! of 

thia Amended consent Decree. "' . ~STIPUI.ATEP PEHAI.TIES 

19. During the effective peri~ of this Amended 

Consent Decree, if Defendants fail to comply with any provision 

of this Amended conaent Decree, including compliance with the 
terms of any approved closure plan or post-closure plan, 

Defendants shall pay to the United States, automatically and 
without furtb~r notice or demand (or in response to notice or 
demand from EPA), stipulated penalties aa set forth below: 

CUmulative Daya of 
Noncompliance 

0-30 

31-60 

more than 60 

Penalty Per 
violation Per Day 

$ 5,000 

$ 7,000 

$ 10,000 

20. All stipulated penalties begin to accrue on the 
4ay that complete performance is due or a violation occurs, a.nd 
continue to accrue through, and including, the day on which such 
violation or other noncompliance is remedied. Nothing herein 
shall preclude the simultaneous accrual of separate stipulated ·· 
penalties for aeparate ·violationa of this Amended Consent Decree. 
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21. Paymen~ of stipulated penalties pursuant to this 
Section ahall be aade within thirty (30) days following the end 

of each month in which the violation(&) occurred. · 

22. In the event that a atipulated penalty is not paid 

when due in ~ccordance with paragraph 3 of this Section, the 

penalty shall be payable vith interest from the original due date 

to the date ot payment, at the statutory judgment rate aet torth 

at 2s u.s.c. s 1961. 

23 . Stipulated penalties under this section ahall be 
paid by certified check payable to the "Treaaurer of the United 
States,• and tendered to the United States Attorney for the 

District of Puerto Rico at the address set forth in Section VIII 
hereof. A copy of the check and the letter tendering such check, 
together with a report identifying this action, aetting forth the 
computations made in determining tha stipulated penalties, the 

requirement(a) ot this Amended Consent Decree which waa not 
complied with, the date(a) of non-compliance, and tha amount of 

payment ahall be mailed to EPA and the United States Department 
of Justice at the addresses aet forth in Section VIII hereof. 

24. Nothing in this Section shall be construed aa 

prohibiting, altering, or in any way limiting the rights of the 
United states to •••k additional r-ecUes or aanctiona, puraua.nt 
to other provisions of thia Amended Consent Decree or of any 

applicable statutes and regulations. 

4-§BEPORTING UOUlREMENTS 
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25. Beginning on the fifteenth day of the month 
following the aonth of the entry of this Amended Consent Decree, 
and continuing on the f .iftaenth day of every third aonth 
thereafter until teraination of thia Amended consent Decree, 
Defendant Proteco ahall aubmit to EPA at the address set forth in 
Section VIII hereof status report• on Proteco'a compliance with 
the terms o! this Amended Consent Decree. Each status report 
shall at a mini•um aet forth: 

(a) Proteco's specific activities relating to the compliance requirements of this Amended consent Decree and a certification of Proteco's compliance with all of this Amended Consent Decree, including 
. cl~sure activities; · 

(b) any impediments encountered by Proteco in meeting the compliance requirements of this Amended Consent Decree or in meeting any other 
requirements of this Amended Consent Decree, and the steps taken by Proteco to overcoJRe such impediments; 

(c) thoae specific activities remaining to be accomplished to comply with all terms of this Amended Consent Decree and the anticipated date on which each activity is expected to be 
accomplished; and 

(d) financial or quarterly or annual documentation required under Section ~of_ this Amended Consent Decree. . ~~ 

26. The reporting requirements set forth in paragraph 
1 of this section do not relieve Proteco ot its obligation to 
submit reports or information requi~ed by the Act or any othe~ 
local, commonwealth, or federal law, the regulations promulgated 
thereunder, any local or federal Permit, approved closure plans . 
or set forth in Section IV of this Amended Consent Decree. 
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27. All report• or other aubmiaaiona required pursuant 
to this Aaended Consent Decree aball be aiqned by a corporate 
officer authorized to siqn auch documents and notarized, and 
shall contain the following certifioationz "X certify under 
penalty of perjury that the information contained in or 
acco•panyinq thia aubmisaion ·is true, accurate, and complete. As 

to the 14entir1ed portion(•) .or thia aubmiasion ror which I 
cannot personally veriry its truth and accuracy, I certify as the 
corporate officer having auperviaory responaibility for the 
person(s) who, acting under my d i rect i~structions, aade the 
verification, that this informati on is true, accurate, and 
complete . " 

~ 
V~. CIVIL PENALTY 

28. Within thirty (JO) daya of the entry of thia 
Amended Conaent Decree, Defendant• ahall pay to the United statea 
from the penalty escrow account established by this Court by 
Order dated /Ill the amount of $510,000, plus any other monies in 
the penalty escrow account, to the United States as a civil 
penalty. ([Except 

this Amended 

Decree fully satisfies 

penalties to 

Ame~ded Consent Decree 

Enforce the Consent 

the ·complaint. )] 

vided in paragraph 5 of Section XXV of 

ee, compliance with this Section of the 

oteco's obligations to pay civil 

pursuant to Section Ill of 1987 

into by the parties. the Motion to 

and the Motion to Amend and supplement 
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29. In the , event that the civil penalty is not paid 
when due without demand, t.he penalty shall be payable with 

interest from the ~riginal due date to the date of payaent, at 
the atatutory judqaent rate aet torth at 28 u.s.c. S 1961. 

30. , Payment ot this civil pen~lty, and any inte~est 
thereon, ahall be made by certified or cashier's check payable to 
the "United Statea Treasury." Tbia check shall be aent to the 
United States Attorney tor the District of Puerto Rico at the 
address aet ~orth ~ Section VIII hereof and ahall be accompanied 
by a letter referring to the name, caption, and index number of 
this case. Copies of the tranamittal letter and check shall be 

aent to EPA and the United States Department of Juatioe at the 
addresses aet forth in Section VIII hereof. 

31. The civil penalty and atipulated penalties 
provided for herein are penaltiea within the ••aninq of 26 u.s.c. 
S 162(f), and are not tax deductible expenditures for purposes of 
federal, Commonwealth, or local law. 

VII. EFFECT OF SETTLEMENT 

((32. This Conaent Decree represents 

settlement of all claias for violations alleqed in 
the United States' Amended and Supple• Complaint . and in the 
United States' Motio~ to Enforce Decree . )] 

· - '1~ 33. Th'e United States oovenanta not to aue defendants 
~~or vio1ationa •P•ci~ica11y a11eged in the Amended and 
~ 

1 
supplemental complaint and in the United States' Motion to 
Enforce Conaent Decree, except aa provided in this Paragraph of 
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the Decree. This covenant not .to sue ahall taka affect upon the ' 
effective date of t:hia Amended Conaant Decree aa d•terwained by 
Section 111 of thia Amended Conaent Decree. This covenant not to 
aue will r .. ain in effect eo lonq as Defendants are in compliance 
with the provision. of this Amended Decree . J:n the event that 
defendant• are not in compliance with the provisions of this 
Decree, the United Statea may reinstitute its Amended and 
suppleJlent complaint and ita Motion to Enforce Conaent Decree . 
In the event that the United States reinstitutes its Amended and 
supplement Complaint and its Motion to Enforce Consent Decree, 
defendant• shall not raise statute of limitations as a defense, 
except to the extent that any applicable statute of limitations 
had run on February Ill, 1991. 

34 . Payment of the Civil Penalty required under 
Section /// of tbia Amended Decree shall auperaede and aatisfy, 
except as provided in Paragraph//, Proteco'a obliqationa to pay 
civil penalties to the United States purauant to Section /// of 
the Consent Decree entered into by the parties. 

Vl:t:t, NOTICES 

3 5. Whenever under the terms of this Amended Consent 
Decree notice is to be given, or a report ·or other document is to 
be forwarded by one party to another, it shali be directed to the 
following addreasee unleaa otherwise provided in this Amended 
Consent Decree. Any . auch material• shall include a reference to 
the name, caption, and _number of this action. 
As to the United States: 
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Chief .. 
Hazardous Waate Compliance Branch United States Environaental Protection Agency Region II 
26 Federal Plaza 
Nev York, New York 10278 

Chief 
Environmental Enforcement Section 
Environment ' Natural Resources 

Division 
united States Department Of JU8tice P.O. Box 7611 
Ben Franklin station · 
Wa•hinqton, D.C. 20044 

United States Attorney 
District of Puerto Rico 
Federal Office Building, Rm. 101 Carlos E. Chardon Avenue 
Hato Rey, Puerto Rico 00918 
CllECJt ADDRII88 

As to Proteco; 

'PJlOTBCO '1'0 ~ROVXDB &DDJUIJI8 

As to Ganadera: 

Qana4era to provide a44re•• 

Delivery shall be considered complete upon deposit of the 
material at issue in the u.s. mail, or certified mail. 

IX . ACCESS TO THE FACILITY; SAMPLE~ 
36. EPA and it• contractors and/or consultant• •hall 

have the authority to entar· the Facility at all times for the 
purposes of, including but _not limited to: 

1 23; 11 8/~ 

a. ·Monitoring the progress of activities required 
by this Amended Consent Decree, the Act and regulations 
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promulqated ~ereunde~, any pe~ita, and/or approved closure 
plana; 

b. Vari~ying any data, teat results, or 
" in~ormation •ub•ittad in accordance with thia Aaended Consent 
Decree, the Act, any permits, and/or approved cloaure plana; 

c. Obtaining aa11plea and/or data, and, upon 
request, apli ta o~ any samples taken by Derendanta, their agents, 
consultants, or contractors; and/or 

d. inapecting the ~acility. 

37. Nothing in this Amended Conaent Decree in any way 
limits any right of entry or ace~•• available to EPA pursuant to 
applicable ~ederal or Commonwealth laws, requ~at~ona, or permits. 

X. UCORP RETENTION 

38. Defendants ahall preserve, during the pendency of 
this Amended Consent Decree and for a minimum of three (3) ye.ara 
after ita termination, an original or a copy of all recorda, 
loga, and documents (including testing or •ampling data and 
analysis) created or received by Defendants which relate in any 
way to per~ormance of the obligations ~posed by this Amended 
Consent Decree. Not less than ninety (90) days prior to 
destruction of any such documents, Defendants shall notify EPA in 
writing that deatruction of documents ia planned (identi~yinq the 
nature of the doowaenta and the proposed date of de.atruction) and 
make the documents to be destroyed available to EPA for 
inspection, copying, or retention. 
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39. Upon retaining a~y agent, consultant, or 
contractor, Defendants aha~l require auch agenta, . consultants, or 
contractors to provide a copy to Defendants of all document• 
produced in connection with the perforaanc•. of activities 
required under this Amended Consent Decree. 

XX. DISPQTE RESOLQTIQH 

40. Any diapute between the pa.rties to tbia Amended 
Consent Decree Which ariaea under or with respect to ~is Amende~ 
consent Decree shall in the . ~irat inatance l:>e the subject of 
informal., good ~aith negotiations between the parties to the 
dispute for a period o~ up to twenty (20) working days from the 
time notice of the existence of the dispute in given . The period 
for negotiations 11ay be extended by agreement of the parties to 
the dispute. 

41. Xn the event that the partie• cannot resolv e any 
auch .dispute by informal negotiation• under the preceding 
paragraph, then the position advanced by EPA shall be considered 
binding unless, within fifteen (15) days after the end ·of the 
informal negotiation period, Defendants file a petition with this 
Court setting forth the matter in dispute, the et~orta of the 
parties to resolve it, and the relief requeated . The United 
States shall then have thirty (30) days to respond to any such 
petition . 

42. In any diapute under this Section, Defendant shall 
have the burdet:' of provlng that the United States' position ia 
arbitrary and capricious. 
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· 43. Invocation of tl)'e dispute resol.ution procedure set 
torth in this Section shall not toll the accrual of stipulated 
penalties, any deadlines affected by the dispute, or ~ny other 
requirements ot this Amended Consent Decree. 

Xl::I. C9MPL:IANCE WITH AfPLICABLE I..AWS 

••· This Amended Conaent Decree in no way relieves 
Defendants of their reaponsibility· to comply with all applicable 
federal, Commonwealth, ·and/or· local laws, regulations, and/or 
permits, and compliance with this Amended consent Decree shall 
not constitute a detenae to any action pursuant to said .laws, 
regulations, or perait.s. This Amended Consent Decree shall not 
be construed as a determination ot any issue related to any 
tederal, Commonwealth, or local perait nor shall it be construed 
to be a operating or post closure permit. 

X:II:I. RESERVATION OF BIGHTS/RELEASES 

•s. Tbe entry of this Amended Consent Decree shall not 
li•it or otherwise preclude the United States from taking 
additio~al criminal or civil enforcement action with regard to 
the Defendants' operation and/or ownership of the Facility 
pursuant to any federal or Commonwealth law, regulation, or 
permitt~ng condition. EPA reserves the right to· seek to require 
Defendants to take such other corrective action or response · 
measures aa EPA deems necessary to protect human health or the 
environment. 

46. · This Amended consent Decree does not limit or 
atfect the rights of Defendants or of the United States against 
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any third parties nor , the righta of third parties not parties to 
thia Amended Conaent Decree against any other parties . 

47. Tbe United States reaarvea any and all legal and 
equitable ramediea, aanotiona, and penalties which may be 

available to the United state• to enforce the proviaions of this 
banded Consent Decree againa.t Defendants for failure to comply 
with the requirement• of this Amended Consent Decree, and further 
reaervea the right to taka any other action authorized by 

fadaral, CoJUlonwealth, or local law to achieve or aaintain 
compliance with thia Amended Consent Decree. 

48. Nothing herein shall be con.strued to lilait the 
authority of the united states to undertake any action against 
any person, including Defendants, to abate or correct conditione 
which may present an iam~nent and substantial endangerment to the 
public health, welfare, or the environment, or for any other 
violation of law or regulation . 

XIV. PRECLUSION OF CLAIMS AGAINST THE 
UAZARPOUS SUBSTANCE SUPER.FUNP 

49. Defendants agree not to •aka any claims pursuant 
to section• 106(b), 111 or 112 of CERCLA, 42 u . s . c. sections 
9606(b~, 9611, or 9612, or any other p_rovision of law cSirectly or 
indirectly againat the Hazardoua Subatance Superfund established 
~Y CERCLA for coats incurred in complying with this Amended 
conaent Decree. Nothing in thia Amended consent Decree shall be 

deemed to constitute preauthorization of a CERCLA claim within 
the •eaning of Section 111 of CERCLA, 42 u.s .c. { 9611, or 40 .CFR 
Section 300.700(d). 
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XV. PQBLIC CQMMENT 

so. Final approval of thia Alnended consent Decree by 
the United Statea ia subject to the public notice and comment 
requirement• of 28 C.P.R. S 50.7. The United Statea may withdraw 
or withhold ita consent if the public comments eatabliah. that 
entry of this Amended Consent Decree would be inappropriate, 
improper, or inadequate. After reviewing the public coaments, 
if any, the united States shall advise ~e court by motion 
whether it seeks entry of this Amended consent Decree. 
Defendants agree to the entry of this Allended Consent Decree 
without further notice. 

XVI. COSTS 

51. Each ·party ahall bear ita own costa and attorneys' 
fees in this action. 

XVII. MOQIFICATION 

52. No modification shall be made to this Amended 
Consent Decree without written agreement of all parties and 
written approval of the Court. Nothing in this paraqraph shall 
be deemed to alter the Court's power to supervise or modify this 
Amended Consent Decree. 

XVIII. RETENTION OF JUBISPICTION 

53. The court ahall retain jurisdiction of this matter 
until further Order or until termination of the Amended Consent 

.· Decree 

XIX. EFFECTIVE DATE AND TEBMINATION 
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54. Thi• Amende.d .consent Decree shall be effective 

upon the date of ita entry by the Court. 

55 . Thi• Amended Consent Decree •hall terminate when 

Defendant• hava attainecS and deD01'&tratad full and oontinuoua 

compliance with all requirements of Sections rv and VXX of this 

Amended consent Decree, or five (S) year• from the date ot entry, 
whichever is ~a tar. 
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